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Declaration in accordance with Section 5 of the Planning & Development Acts

2000 (As Amended) -EX101/2O26

A Chara,

I enclose herewith Declaration in accordance with Article 5 (2) (A) of the Planning &

Development Act 2000.

Where a Declaration is used under this Section any person issued with a Declaration under
subsection (2) (a) may, on payment to An Coimisiun Pleandla of such fee as may be

prescribed , ref er a declaration for review by the Coimisi0n within four weeks of the date of
the issuing of the declaration by the Local Authority.
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DECLARATION lN ACCORDANCE WlrH ARTICLE 5 (2) (A) OF

DEVELOPMENT ACT 2OOO AS AMENDED

IHE PLANNING &

APplicant: DemPseY Quarries Ltd

Location: Ballinabarney North, Co. Wicklow

Reference N umber: EX1:OL/ 2026

CHIEF EXECUTIVE ORDER NO. CEIPERD/2O26/1139

A question has arisen as to whether "the ptacement and spreading of topsoil over an area

of 7.58ha'at Ballinabarney North, Co. Wicklow is or is not exempted development.

Having regard to:
a) The details received with the Section 5 Declaration on lhe 25/08/2026,
b) Wicklow County Development Plan 2022-2028,

c) County Wicklow Wetlands Survey 2072: Site Code 338 KILMACREA TRANSITION

MIRE

d) Sections 2,3 and 4 of the Planning & Development Act 2000 (as amended),

e) Articles 6, 8 and 9 of the Planning and Development Regulations 2001 (as

amended),

0 Planning Register Reference PRR2t/25O
g) An Coimisi0n Pleandla Declarations RL354O & RL36O4

Main Reasons with respect to Section 5 Declaration:
i. The works are within an area that has been identified in the County Wicklow

Wettands Survey as a wetland: Site code-338 KILMACREA TRANSITION MIRE-

ii. Planning Register Reference PRR 21,/250 identified that a determination was

required as to whether an environmental impact assessment was required.

iii. The works the subject of this declaration are to a large extent located on the

area the subject of the retention under PRR 27/250.
iv. Land reclamation is not defined by the Land Reclamation Act 1949 but is one

of the identified works. Article 8C of the Planning and Development Regulations

2OOL (as amended) identifies Land reclamation as works (other than

reclamation of wetlands) consisting of re-contouring of land, including infilling

of soil (but not waste material) within a farm holding, shall be exempted

development. The current works would not come within the provisions of

Section 4(1Xl) as it involves as identified the reclamation of lands which have

been identified as wetlands. Neither would the works come within the meaning

of Article 8C as it does not involve infilling of soil within a farm holding.

v. Schedule 2:Part 1 : CLASS 41(f) identifies that works consisting of or incidental

to the carrying out of development in compliance with a notice under section

Aras An Chontae / County Burldlngs
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55 of the Waste Management Act, 1996 (No. 10 of 1996) shall be exempted

development, however this exemption is not applicable given that the works are

rgquired to topsoil lands which have been reclaimed for which no permission

exists and which would it is considered given the sensitive location on a wetland

area as identified in the County Wicklow Wetlands Survey required

Environmental lmpact Assessment. Therefore, the provisions of Section 4(4) of

the Planning and Development Act 2000(as amended) are applicable.

The Planning Authority considers that
fhe placement and spreading of topsoil over an area of 1.58ha is development and is not

exemoted development at Ballinabarney North, Co. Wicklow,

Signed: furtr*uo 6utite
p P ADM lN ISTRATIVE OFFICER. . 

PI.ANNING DEVELOPMENT & ENVIRONMENT

Date: rb ioQ taolb



WICKLOW COUNTY COUNCIL

PLANNING & DEVELOPMENT ACTS 2000 (As Amended)
SECTION 5

CHIEF EXECUTIVE ORDER NO. CEIPERD/2O26/1139

Reference Number:

Name of Applicant:

Nature of Application:

EXLO1,/2026

Dempsey Quarries Ltd

Section 5 Referral as to whether "the placement and

spreadin$ oi,f topsoil over an area of 7.58ha" is or is not

development and is or is not exempted development'

Location of Subject Site: Ballinabarney North, Co. Wicklow

Report from: Holly O'Connor E.P.

With respect to the query under Section 5 of the Planning & Development Act 2O00 as to

whether"'t he placement and spreading of topsoil over an area of 7.58ha" at Ballinabarney

North, Co. Wicklow is or is not exempted development within the meaning of the Planning

& Development Act 2000 (as amended)

Having regard to:
a) The details received with the Section 5 Declaration on lhe 25/08/2026,
b) Wicklow County Development Plan 2022-2028,
c) County Wicklow Wetlands Survey 2OL2: Site Code 338 KILMACREA TRANSITION

MIRE

d) Sections 2, 3 and 4 of the Planning & Development Act 2000 (as amended),

e) Articles 6, 8 and 9 of the Planning and Development Regulations 2001 (as

amehded),

f) Planning Register Reference PRR 2L/250
g) An Coimisiun PleanSla Declarations R13540 & R13604

Main Reasons with respect to Section 5 Declaration:
i. The works are within an area that has been identified in the County Wicklow

Wetlands Survey as a wetland : Site code-338 KILMACREA TRANSITION MIRE-

ii. Planning Register Reference PRR 2t/250 identified that a determination was

required as to whether an environmental impact assessment was required.

iii. The works the subject of this declaration are to a large extent located on the

area the subject of the retention under PRR 21"/250 .

iv. Land reclamation is not defined by the Land Reclamation Act 1949 but is one

of the identified works. Rrticie 8C of the Planning and Development Regulations

2OOt (as amended) identifies Land reclamation as works (other than

reclamation of wetlands) consisting of re-contouring of land, including infilling

of soil (but not waste material) within a farm holding, shall be exempted

development. The current works would not come within the provisions of



Section 4(1Xl) as it involves as identified the reclamation of lands which have
been identified as wetlands. Neither would the works come within the meaning
of Article 8C as it does not involve infilling of soil within a farm holding.

v. Schedule 2: Parl l : CI-ASS 41(f) identifies that works consisting of or incidental
to the carrying out of development in compliance with a notice under section
55 of the Waste Management Act, 1996 (No. 1O of 1996) shall be exempted
development, however this exemption is not applicable given that the works are
required to topsoil lands which have been reclaimed for which no permission
exists and which would it is considered given the sensitive location on a wetland
area as identified in the County Wicklow Wetlands Survey requir"ed
Environmental lmpact Assessment. Therefore, the provisions of Section 4(4) ot
the Planning and Development Act 2000(as amended) are applicable.

Recommendation
The Planning Authority considers that the placement and spreading of topsoil over an area
of 1.58ha is development and is NOT exempted develooment at Ballinabarney North, Co.
Wicklow as recommended in the planning reports.

Signed: Date: ibloq \lAJb

ORDER:
I HEREBY DECLARE: That the placement and spreading of topsoil over an area of 1.58ha
is development and is NOT exempted development at Ballinabarney North, Co. Wicklow
within the meaning of the Planning & Development Acts 2000 (as amended).

Date: bltl z*z^
Planning, Economic & Rural Development



TO:

FROM:

SUBJECT REF:

DECISION DATE:

APPL!CANT:

ADDRESS:

EXEMPTION QUERY:

Planner Report S.5 Declaration- EX LOL(2O26

WICKLOW COUNTY COUNCIL
PLANNING DEPARTMENT

PLANNING REPORT SECTION 5 APPLICATION
EDEr BERMTNGHAM S.p/ PATRTCE RYAN S.E.P

HOTLY O'CONNOR E.P.

EXtOLl2O26

2LlOel2026

DEMPSEY QUARRIES LTD

BATTINABARNY NORTH, CO. WICKLOW

PTACEMENT AND SPREADTNG OF TOPSOIL TO A MAX DEPTH OF 3OOMM

OVER 1.58HA COMPRISES EXEMPT DEVELOPMENT

Site Location:

The subject site is located in the rural townland of Ballinabarney North, c.4km to the west of the Level

7 settlement of Barndarrig. The site appears to be accessed via a private laneway off the local road

15155-0. The 15155 is a listed prospect, with views towards the Avonmore River Valley. The site forms

part of the Kilmacrea Transition Mire Wetland identified during the 2012 Wetland Survey. To the

immediate north-west of the site there is a registered sand and gravel quarry- lD 39lQuarry ref: QY/39,

5261A/QY39-S3 Notice.

Planning History:

271250: Deposition of soil and stone over an area of c.2.0 ha for the purposes of land

improvement with an agricultural end use.

Decision: Permission cannot be considered in accordance with 5.34(12) of the

P&D Act 2000 (as amended) as required determination as to weather

EIA was required.

Adjoining site to south:

7813e: PP GRANTED for land improvement works including the recontouring of land by

infilling with inert material and the installation of land drainage.

Adjoining site to west:

221278: PP GRANTED for consists of the continuation of use of an existing Waste Recycling

Facility (previously approved under planning reg ref Lzl6OL5 and LGlt434) to include

acceptance, recovery and recycling of construction and demolition waste by crushing

and screening of soils, stone, concrete and tarmacadam materials with a maximum

annual throughput of 25,000 tonnes per annum. Permission is also sought for the

continued use of mobile crushing and screening plant, stockpile areas, skip storage

area, portable office and chemical toilet, and wheelwash and all ancillary activities

necessary for the continuation of use of the development. The continued use of
development will be subject to a waste facility permit.

PP GRANTED for continuation of use of an existing Waste Recycling Facility (previously

approved under planning permission ref L216015) to include recovery & recycling of
construction & demolition wastes by crushing and screening of soils, stone, concrete

t6lL434:

EX tO1.l2O26_ Ballinabarny North, Co.Wicklow
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Planner Report S.5 Declaration_ EX LOL|2O26

& tarmacadam materials at a maximum rate of 25,000 tonnes per annum including

mobile crushing / screening p1ant, portable office / chemical toilet & ancillary site

development works including stockpiling area, site drainage, fencing & landscaping.

The development is / will be subject of a Waste Facility Permit.

PP GRANTED for Waste recycling facility to include recovery & recycling of
construction & demolition wastes by crushing & screening of soils, stone, concrete &

tarmacadam materials at a maximum rate of 25,000 tonnes per annum including

mobile crushing/screening plant, portable office / chemical toilet & ancillary site

development works including stockpiling area, site drainage, fencing & landscaping

t216015:

Relevant ACP/ABP Referrals:

ABP Ref.Rt3540 - in January 2018 the Board decided in the question of the recovery of surplus

excavated inert soil and the imporring of that soil for infilling low lying area at Dunancory, Virginia, Co.

Cavan:

o The importation of soil for the purpose of infilling a low lying area of land constitutes 'works'

and alteration of that land, and therefore'development'as defined in Section 2 and Section 3,

respectively, of the Planning and Development Act, 2000, as amended;

o The development does not come within the scop'e of the exemption set out under section

4(1)(l) of the Planning and Development Act 2000, as amended by the Environment

(Miscellaneous Provisions) Act 2011;

o The development does not come within the scope of the exemption set out in Article 8C of
the Planning and Development Regulations, 2001, in respect of Land Reclamation, because it

' is proposed to import material from outside the landholding in order to carry out the

development, and furthermore the material proposed to be imported is a waste material

(noting that the recovery of excavated inert soil, for the purpose of the improvement or

development of land, is identified as a waste activity in the Waste Management (Facility Permit

and Registration) Regulations 2007 (as amended));

o The development does not come within the scope of Class 11 of Part 3 of Schedule 2 to the of

the Planning and Development Regulations,}OOL, as amended, (Land Reclamation - infilling

of wetlands) because of non- compliance with the conditions and limitations no. 1 of that

Class, as the area in question exceeds the 0.1 hectares.

The Board therefore decided that the recovery of surplus excavated inert soil and the importing of that

soilfor infilling low-lying area ii development and is not exempted development.

ABP Ref. Rt3479 - in May 2018 the Board decided that the importation of inert soil for the purposes

of site restoration, and restoration works using imported inert soil, in respect of a quarry at

Powerstown, County Carloq is development and is not exempted development.

o The works the subject of this referralare development within the meaning of Sections 2 and

3 of the Planning and Development Act 2000, as amended,

. the subject works involves the importation and deposition on land of inert soil (whether or

not it is deemed to comprise a waste or a by product) and therefore, pursuant to section

3(2[b[iii), the use of the land has materially changed and this constitutes development,

EX L0tl2O26_ Ballinabarny North, CoWicklow
2lPas-



Planner Report S.5 Declaration_ EX LOtl2O26

the permission granted under An Bord Pleandla appeal reference number PL 01.129838 has

expired and the conditions of that permission were not complied with to the satisfaction of

the planning authority, and

the works are not directly connected with or necessary to the management of a European Site

in accordance with article 6(3) of the Habitats Directive. lt has not been established, to the

satisfaction of the Board, that there is not a hydrological relationship between the site and the

River Barrow and River Nore Special Area of Conservation (Site Code: 002162) and, theref.ore,

it cannot be established, beyond reasonable scientific doubt, that the subject works would not

have significant effects on this European Site and, in the absence of a Natura impact statement,

that the subject works would not haveadverse effects on the integrity of the European Site.

Therefore, the works are not exempted development in accordance with Section 4(4) of the

Planning and Development Act 2000, as amended.

ABP Ref. Rt05S.Rt3609 - in July 2018 the Board decided that the spreading of clean topsoil and

subsoil, on the lands for agricultural use and the importing of that soil for recontouring of land at

Oldcourt Lane, Oldcourt Ballycullen, Dublin 24 is development and is exempted development.

o The works the subject of this referral are development within the meaning of Sections 2 and

3 of the Planning and Development Act 2000, as amended,

o the importation and spreading of soil for the purpose of recontouring land constitutes works,

and is, therefore, development as defined in Section 2 and Section 3, respectively, of the

Planning and Development Act, 2000, as amended,

o the proposed works would not comply with Condition and Limitation number 1 of Class 11 of

Part 3 of Schedule 2 (Land Reclamation) and with the provisions set out within Article 6(3) of
the Planning and Development Regulations,2001, as amended. The proposed works would

not, therefore, comprise exempted development under Article 6(3).

o Having regard to the nature of the proposed development, which entails the importation of
material to the site which the Board is not satisfied is not waste material, the development

does not come within the scope of the provisions of Article 8C of the Planning and

Development Regulations, 2001, as amended, in respect of Land Reclamation, and does not,

therefore, comprise exempted development under Article 8C, and

o Noted that land reclamation comes within the scope of works referred to in the Land

Reclamation Act, 1949, and would normally constitute exempted development as set out in
section 4(1Xl) of the Planning and Development Act, 2000, as amended. Howeve4 the works

in question, comprising infilling of land, by imported material which the Board is notsatisfied

is not waste material, do not come within the meaning ascribed to land reclamation, as set

out in article 8C of the Planning and Development Regulations,2O0T, as amended, and

therefore, do not constitute exempted development under section 4(1Xl) of the Act.

EX 1Otl2O26_ Ballinabarny North, Co.Wicklow
3lPatt



Planner Report S.5 Declaration_ EX LO7/2O26

Relevant legislation:

Planning and Development Act 2000 (as amendedl

Section 2:

"works" includes any act or operation of construction, excavation, demolition, extension, alteration,

repair or renewal and, in relation to a protected structure or proposed protected structure, includes

any act or operation involving the application or removal of plaster, paint, wallpaper, tiles or other

material to or from the surfaces of the interior or exterior of a structure.

Development -Section 3:

"development" means-
(a) the carrying out of any works in, on, over or under land, or the making of any material change in

the use of any land or structures situated on land, or

Exempted Development Section 4:

(1) The following shall be exempted developments for the purposes of this Act-

(l) devetopment consisting of the carrying out of any of the works referred to in the Land

Reclamation Act,1949, not being works comprised in the fencing or enclosure of land which

has been open to or used by the public within the ten years preceding the date on which the

works are commenced F54[or works consisting of land reclamation or reclamation of

estuarine marsh land and of callows, referred to in section 2 of thatAct.

(3); A reference in this Act to exempted development shall be construed as a reference to

development which is-
(a) any of the developments specified in subsection (1), or

(b) development which, having regard to any regulations under subsection (2), is exempted

development for the purposes of this Act.

(4) Notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and any regulations under subsection

(2), devetopment shall not be exempted development if an environmental impact assessment or an

appropriate assessment of the development is required.

Planning & Development Beeulations 2001 [as amended)

Article 6(1) states that certain classes of development which are specified in Schedule 2 shall be

exempted development for the purposes of the Act, subject to compliance with any associated

conditions and limitations;

Article 8 (c) Land reclamation works (other than reclamation of wetlands) consisting of re-contouring

of land, including infilling of soil (but not waste material) within a farm holding, shall be exempted

development.

Article 9(f) (a) and (b) details a number of circumstances under which the development to which

Article 6 relates shall not be exempted development for the purposes of the Act.

(vii) consist of or comprise the excovotion, olterotion or demolition (other than peot extraction) of
ploces, coves, sites, features or other objects of orchoeologicol, geologicol, historicol, scientific or

EX 701,/2026_ Ballinabarny North, Co.Wicklow
4lPri-



Planner Report S.5 Declaration- EX 70L12026

ecological interest, the preservotion, conservotion or protection of which is on objective of a

development plan or local oreo plon for the oreo in which the development is proposed or, pending the

voriation of o development plon or local oreo plon, or the moking of o new development plan or local

orea plan, in the drofi voriotion of the development plan or the locol area plan or the droft

development plon or droft localorea plan

Schedule 2,Parl3, Exempted Development - Rural

Development for amenity
recreational purposes

Lond Reclomatian

CLASS 11

Development consisting of the

carrying out of drainage and/or
reclamation of wetlands.

The area to be affected shall not exceed 0.1

hectares.

Where development has been carried out within a

farm holding under this class, the total area of any

such development taken together with the area of

any previous such development within the farm

holding shall not exceed the limits set out in 1.

above.

1.

2.

Declaration details submitted:
Whether the placement and spreading of clean topsoil to a maximum depth of 300mm over an area

of 1.58ha for the purpose of completing the topsoiling and re-instatement of the lands, at

Ballinabarny, Redcross, constitutes development, and if so, whether such works constitutes exempt

development.

Assessment:

The first assessment must be whether or not the proposal outlined above constitutes development

within the remit of Section 3 of the Planning and Development Act 2001. ln this regard, Section 2 of
the Act defines works as "works" includes any act or operation of construction, excavation, demolition,

extension, alteration, repair or renewal and, in relation to a protected structure or proposed protected

structure, includes any act or operation involving the application or removal of plaster, paint,

wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a structure.

Section 3 of the Planning and Development Act provides lhal: "development" means, except where

the context otherwise requires, the carrying out of any works on, in, over or under land or the making

of any material change in the use of any structures or other land. I am satisfied that the placement

(importing) and spreading of 300mm of soil over 1.58ha is the construction or alteration being both

works and development on land that does constitute development.

The second stage of the assessment is to determine whether or not the proposal would be exempted

development under the Planning and Development Act 2000 (as amended) or it's associated

Regulations.

Section 4 of the P&D Act 2000 (as amended):

4 (1) (l) Section 4(1Xl) provides that
development consisting of the carrying out of any of the works referred to in the Land Reclamation

Act, 1949, not being works comprised in the fencing or enclosure of land which has been open to or

EX tO1, 12026_ Ballina barny No rth, Co.Wicklow
5lP.r3"



Planner Report S.5 Declaration_ EX L0t/2O26

used by the public within the ten years preceding the date on which the works are commenced F54[or

works consisting of land reclamation or reclamation of estuarine marsh land and of callows, referred

to in section 2 of that Act.l

The LAND RECLAMATION ACT, 1949-Section 1 of the Land Reclamation Act, 1949 sets out what the

term 'works', in the Act, refers to and the list of activities referred to includes the term 'land

reclamation'.

"works" refers to the following or any of them:-
(a)field drainage;

(b) land reclamation;

(c) the construction and improvement of watercourses;

(d) the removal of unnecessary fences;

(e) the construction of new fences and the improvement of existing ones;

(f) improvement of hill grazing;

(g) reclamation of estuarine marsh land and of callows;

(h) any operations ancillary to the foregoing.

The proposal involves the type of development that is categorised as land reclamation. Therefore

S.4(1Xl) is applicable. However, S.4(4) of the Act sets out that; Notwithstanding paragraphs (a), (i), (ia)

and (l) of subsection (1) and any regulations under subsection (2), development shall not be exempted

development if an environmental impact assessment or an appropriate assessment of the

development is required. ln this regard, an EIA screening determination is required given the sites

location within a designated wetland.

Article 8 of the Planning and Development Regulations, 20OL (as amended), specifically, article 8C

states: Land reclamation works (other than reclamation of wetlands) consisting of recontouring of

land, including infilling of soil (but not waste material) within a farm holding, shall be exempted

development'. Topsoil is an organic material and not a waste material, however, the subject site is

within a designated wetland - Site code-338 KILMACREA TRANSITION MIRE. The proposed

development, therefore, would not benefit of the exempted development provisions set out in
Section 4(1)(l) of the Planning and Development Act, 2000 (as amended).

With respect to Schedule 2, Part 3, Class L1, the proposal is for an area that is greater than 0.1ha

therefore, would not benefit from the exempt development provisions under this class. The proposal

would also alter a feature of ecological interest, a designated wetland that is protected in the

development plan, therefore shall not be exempt as per Article 9.

Appropriate Assessment:

Having regard to the location of the subject site which is not located within or directly adjoining a

designated Natura 2000 site, it is not considered that the proposed development, would give rise to

any adverse impacts on the qualifying interests and conservation objectives of any natura sites and

therefore the proposed development would not necessitate the carrying out of an Appropriate

Assessment in accordance with the requirements of Article 5(3) of the EU Habitats Directive.

EX 70L/2026_ Ballinabarny North, Co.Wicklow
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Planner Report S.5 Declaration_ EX LOL|2O26

Recommendation:

With respect to the query under Section 5 of the Planning and Development Act 2000 (as amended),

as to whether:

the placement ond spreadinq of cleon topsoil to o maximum depth of 300mm over on oreo of 1.58ho

for the purpose of completing the topsoiling ond re-instotement of the lands

at Ballinabarny North, Co. Wicklow, constitutes exempted development within the meaning of the

Planning and Development Acts, 2000(as amended).

The Planning Authority considers that:
The placement and spreading of topsoil over an area of 1.58ha is development and is not exempted

development.

Main Considerations with respect to Section 5 Declaration:

a) The details received with the Section 5 Declaration on the 2510812026,

b) Wicklow County Development Plan 2022-2028,
c) County Wicklow Wetlands Survey 2012 Site Code 338 KILMACREA TRANSITION MIRE

d) Sections 2, 3 and 4 of the Planning & Development Act 2000 (as amended),

e) Articles 6, 8 and 9 of the Planning and Development Regulations 2001 (as amended),

f) Planning Register Reference PRR 21/250

g) An Coimisiun Plean6la Declaratrons R13540 & R.13504

Main Reasons with respect to Section 5 Declaration

il.

The works are within an area that has been identified rn the County Wicklow Wetlands

Survey as a wetland : pre^esed develepment is leeated within a desitnated wetland Site

code-338 KILMACREA TRANSITION MIRE as per the €eunty Wieklew wetland+survey

20{+
Plannlng Register Reference PRR 2U250 identified that a determination wo^requkedas
to whether an environmental impact assessment was required.

The works the subject of this declaration are to a large extent located on the area the

subject ofthe retention under PRR 21/250.

Land reclamation is not defined by the Land Reciamation Act 1949 but rs one of the

identifred uiorks. Article 8C of the Plannrng and Development Regulations 2001 (as

amended) identifies Land reclamation as uiorks (other than reciamation of r,vetlands)

consisttng of re-contourrng of land. rncluding rnfilling cf soil (but not waste materral; r,rrithin

a farm holding shall be exempted clevelopnrent. The current r,vorks v,rould not come withrn

the provrsions of Section 4(1)(l) as it invoives apl:fu*jji*d'. the reclamatron of lands whrch

have been identified as wetlands. Neither vrould the works come withrn the meaning of
Article 8C as it does not involve infillrng of soil within a farm holding

Sched u le 2 : Pa rt 1 : CLASS 4 i (f) rdentifies that works consisting of or incidental to

the carrying out of development in compliance with a notice under section 55 of the Waste

Management Act, 1996 (No" 10 of 1996) shall be exempted developrnent, however thrs

exemption rs not applicable given that the rrorks are required to topsoil lands rruhrch have

been reclatmed for whrch no permissron exrsts and r.rhrch vvould it is consrdered grven the

ilt_

EX LOL/2O26_ Ballinabarny North, Co.Wicklow
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Planner Report S.5 Declaration_ EX LOU2O26

sensitrve location on a wetland area as identified in the County Wicklow Wetlands Survey

required Environmenta I lmpact Assessment. Therefore the provisions of Sectron 4(4) of the

Plannrng and Developrnent Act 2000(as amended) are applicable.

i.

ii.

iii. fhe prepesal is for an

the exempt develepment srevisiens under Se hedule 2; Part3; €lass 11 ef the Planning and

iv. The prepesal weuld alter a feature ef eeelegieal interest; a designated wetland that is

llanning a nd Deve leprre nt Regulatiens; 2001 (e+a mended)=

\\,.'- t:\ ( -{\1"},'(

Date: 15/09 12026
Holly O'Connor E.P

1s/9/2426.

The assessment of the Ex Planner is noted , and the followtng is highlighted. The following An

Coimist(n Pleandla declarations are considered pertinent to the current assessment i.e RL 3540 and

R13604 i.e.

LLl540

An Bord Plean6la, has concluded tlrat the recovery of surplus excavated rnert soil and the importrng
of that sorl for rnfilling lovv lying ar€a at Dunancory, Virginra, County Cavan is development and rs not

exempted development for the foll tv,rrng reasons '

(a) the importation of soilfor tne purpose of rnfillrng a lovu lying area of land constitutes'rrvorks'
and alteration of that land, and therefore 'development' as defined in section 2 and section 3,

respectively, of the Plannin,l and Development Act, 2000, as amended,
(b) the development does not :ome within the scope of the exemption set out under sectron

a(1)(l) of the Planning and l)evelopment Act 2000, as amended bythe Envrronment
(Miscellaneous Provisions) \ct 201 1,

(c) the development does not :ome within the scope of the exemption set out in Article BC of the

Plannrng and Development Regulations,2001, as amended, rn respect of Land Reclamatton,

EX 701,12026_ Ballinabarny North, Co.Wicklow
8lPai'



Planner Report S.5 Declaration_ EX L0tl2O26

because it is proposed to import material from outside the landholding in order to carry out
the development, and furthermore the material proposed to be imported is a waste material
(noting that the recovery of excavated inert soil, for the purpose of the improvement or
development of land, is identified as a waste activity in the Waste Management (Facrlity

Permit and Regrstration) Regulations 2007 (as amended),
(d) the deveiopment does not come within the scope of Class 1 1 of Part 3 of Schedule 2 of the

Piannrng and Development Regulations,2001, as amended, (Land Reclamation - infrlling of
wetlands) because of non compliance with the Condrtions and Limitations Coiumn 1 of that
Class, as the area in question exceeds the 0 t hectares, and

(e) as no exemptions are available for the development in question, rt is not necessary for the
Board to examine whether appropriate assessment issues or traffic hazard tssues arrse,

,u3644
An Bord Plean6la, in exercise of the powers conferred on it by section 5 (3) (a) of the 2000 Act, hereby

decides that the reinstatement of land by the importation of 94 683 cubic metres of non-waste/by-
product sorl and stones, consisting of 43,900 cubic metres of topsoil and 50,783 cubic metres of
subsoil, sourced from greenfield development sites in the Dublrn Region at Basketstown, Summerhill,

County Meath is development and is not exempted derrelopment as

(a) the importation of soil and subsorifor infrlling on lands constrtutes'works'as defined in

Section 2(1) of the Planning and DevelopmentAct 2000. as amended and is, therefore,
de,relopment,

(b) it has not been established thatthe sorl and subsoildoes not constitute'rvaste'and, therefore,
the development does not fallwithrn tne scope of Sectron 4 (1)(ll of the Plannrng and

Development Act, 2000 as amended, and does not come urithrn the meanrng o{ the term

. 'land reclamation'as set out rn Artrcle 8 of the Plannrng and Development Regulations,2001,
as amended,

(c) rn such circumstances, the development would reqriire environmental impact assessment and

would come within the scope of Section 4 (4) of the Plannlng and Development Act, 2000, as

amended, and would, therefore, not be exempted development,

(d) if rt could be establrshed that the sorl and subsoil vvas not waste, then the development in

question vrrould be classified as land reclamation, but r,vould not come within the scope of
Article BC of the Planning and Development Reguiatrons. 2001, as amended, because thts
exemption relates only to land reclamation r,vorks including infillrng of sorl within a farm
holding and does not provrde an exemptron for rmportation of soil to a farm holding for the

purposes of re-contouring of land frorn external sources (as in the current case), and,

therefore, the development in questron r,vould not be exempted development:

ln both the rssue of the works berng exernpt by reference to Section 4(1)(1) . As rdentrfied the land

reclamation is not defined by the Land Reclamatron Act 1949 but rs one of the identified works

However, Article BC of the Planning and Development Regulations 2001 (as amended) rdentifies Land

reclamation as works (other than reclamation of rr,,etlands) consrsting of re-contouring of land,

including rnfilling of sorl (but not waste material) withrn a farm holding, shall be exempted

development. Therefore, the current r,vorks would not come wrthin the provisions of Section 4(1)(l) as

it invoived as identifred the reclamation of v'vetlands. Nerther would the works come within the

meanrng of Article BC as it does not rnryolve inf rllinq wrthrn a farrn holding.

EX 10I/2026_ Ballinabarny North, Co.Wicklow
9lPait



Planner Report S.5 Declaration- EX L0L12026

PRR 21l250 which was refused was for the retention of the deposition of soil and stone over an area

of c.2.0 ha for the purposes of land improvement with an agricultural end use.

The area the subject of this referral is identified below

It is evident to a large extent the lands the subject of this referral encompasses those set out in
PRR21/250, which was refused due to the provisions of Section 34(.12) of the Planning and
Development Act 2000(as amended). Therefore, the infilling that already took place upon which the
current works are to be located would have required EIA , as environmental impacts could not be

ruled out grven the designation of the area under the Wicklow Wetlands Survey 2012 as Site code-
338 KILMACREA TRANSITION MIRE.

Therefore the provisions of Section 4 (4) of the Act are applicable ie.
Notwithstanding porogrophs (o), (0, @) and (l) of subsection (l) and any regulations under subsection
(2), development shall not be exempted de,relopmen, 11 66 6nvironmental impact assessment or an

appropriate assessment of the development is required

The documents submitted indicate that the works are being undertaken to comply with a Section 55

Notice, as set out in the letter on file date the 2.1 " February 2024

Schedule 2 . Part 1 :Class 41 (f) provides that the following is exempted development i.e.

CLASS 41

Works consisting of or incidental to-

(f) the carrying out of development in compliance with a notice under section 55 of the Waste
Managernent Act, 1996 (No. 10 of 1996), or

l0 lPaa-
EX L0L{2O26_ Ballinabarny North, CoWicklow



Planner Report S.5 Declaration_ EX LOL/2O26

because it is proposed to rmport material from outsidethe landholding in orderto carryout
the development, and furtrermore the material proposed to be imported is a waste material
(noting that the recovery c'f excavated inert soil, for the purpose of the improvement or
development of land, is id,:ntified as a waste activity in the Waste Management (Facility

Permit and Registration) R:gulations 2007 (as amended),
(d) the development does not come within the scope of Class 1 1 of Part 3 of Schedule 2 of the

Planning and Development Regulations,2001, as amended, (Land Reclamation - infilling of
wetlands) because of non ,.ompliance with the Conditions and Limitations Column 1 of that
Class, as the area in questi :n exceeds the 0.1 hectares, and

(e) as no exemptions are availlble for the development in question, it is not necessary for the
Board to examine whether appropriate assessment issues or traffic hazard issues arise:

BE6A4
An Bord Plean6la, in exercise of the powers conferred on it by section 5 (3) (a) of the 2000 Act, hereby
decides that the reinstatement of l;rnd by the importation of 94,683 cubic metres of non-waste/by-
product soil and stones, consisting of 43,900 cubic metres of topsoil and 50,783 cubic metres of
subsoil, sourced from greenfield de velopment sites in the Dublin Region at Basketstown, Summerhill,
County Meath is development and is not exempted development as

(a) the importation of soil and subsoil for infilling on lands constitutes 'works' as defined rn

Section 2(1)of the Planninrl and DevelopmentAct,2000, as amended and is, therefore,

development,

(b) it has not been established that the soil and subsoil does not constitute'uraste'and, therefore,
the development does not fallwithin the scope of Section 4 (1)(l) of the Planning and

Development Act, 2000, as amended, and does not come rryithin the meaning of the term

, 'land reclamation'as set out in Article 8 of the Planning and Development Regulations,200l,
as amended

(c) in such circumstances, the rlevelopment would require environmental impact assessment and

would come within the scope of Section 4 (4) of the Planning and Development Act, 2000, as

amended, and would, therefore, not be exempted development,

(d) if it could be established th rt the soil and subsoil was not waste, then the development in

question would be classifierlas land reclamation, but would not come within the scope of
Article 8C of the Planning ard Development Regulations,2001, as amended, because this

exemption relates only to le nd reclamation works including infilling of soil wrthin a farm

holding and does not provile an exemption for importation of soil to a farm holding for the
purposes of re-contouring of land from external sources (as in the current case), and,

therefore, the development in question would not be exempted development:

lrr both the issue of the works being exempt by reference to Section 4(1)(l) . As identified the land

reclamation is not defined by the Land Reclamation Act 1949 but is one of the identified works.

However, Article BC of the Planning and Development Regulations 2001 (as amended) identifies Land

reclamation as urorks (other than rer lamation of wetlands) consisting of re-contouring of land,

including infilling of soil (but not waste material) within a farm holding, shall be exempted

development. Therefore, the currerrt works would not come within the provisions of Section 4(1)(l) as

it involved as identified the reclamation of wetlands. Neither would the works come within the

meaning of Article 8C as it does not involve infilling within a farm holding.

EX lOL/2026_ Ballinabarny North, Co.Wicklow
9lPa.,,e



MEMORANDUM

WICKLOW COUNTY COUNCIL

TO: Holly O'Connor
Executive Planner

FROM: Katie Finn
Clerical Officer

RE:- EX1OU2026 - Declaration in accordance with Section 5 of the Planning &
Development Acts 2000 (as amended)

I enclose herewith for your attention application for Section 5 Declaration received
2s148P026.

The due date on this declaration is the 2U0912026.

Planning, Development & Environment

bhb*,-4^^



Hl '"."mr;rffifftbmicAtn *,Hi*,il,rffi3udngs

flffit Ptean5il, Forbairt Eacnamaiochta asus ruaithe llffi,iiffi:,fff;1"#;iiil,:"*'"
Rn;,"r''- Planning, Economic and Rural Development

Elevated Surverys,
ubit 14,
Scu rlockstown Business Pa rk,
Co. Meath
c15 HO08

25tn of August 2026

Application for Certificate of Exemption under Section 5 of the Planning and
Development Acts 2000 (as amended) - EXLOI-/2O26

RE:

A Chara

lwish to acknowledge receipt on25/08/2026 full details supplied
above Section 5 application. A decision is due in respect
21,/09/2026.

Mise, le meas

by you
of this

in respect of the
application by

Ba ch6rr gach comhtt,reagras a st uoi"Oi .t ug 
"n 

Sttrirth6rr Serbhhi, Plemdrl, forU",.t g..n"."iochta agus Tuarthe

All correspondence should be addressed to the Drrector of Servrces, Plannrng, Economrc and Rural Development

Planning, Economic & Rural Development

rj



20t08t2026

Planning Department
Wicklow County Council
County Buildings
Wicklow
Co. Wicklow

Elevated Surveys LTD

Unit 14 Scurlockstown Business Park

Trim, Co. Meath

c15H008

T +353 46 9030102 | E: lnfo@rec.ie

WCKLOW COUrV ry 6U;I II,:
2 5 auo iii;

PLANNING DEPT.

Re: Section 5 Declaration - Proposed Topsoiling and Reinstatement Works at
Ballinabarny, Redcross, Co. Wicklow

Dear Sir/Madam,

We act on behalf of the applicant in relation to the enclosed request for a declaration
pursuant to Section 5 of the Planning and Development Act 2000, as amended.

The application relates to proposed topsoiling, and reinstatement works over an area
of approximately 1.58 hectares (3.9 acres) at Ballinabarny, Redcross, Co. Wicklow, as
delineated on the accompanying drawings.

The lands were previously the subject of Section 55 Notice 0312021 under the Waste
ManagementAct 1996.

Wicklow County Council has subsequently confirmed in correspondence from its
Climate, Environment, Recreation & Amenity Directorate that remediation works
previously carried out on the site had been completed to the satisfaction of the relevant
Council official and that the remaining works required comprise the topsoiling of the
site.

The Council's correspondence further states that, following completion of the
topsoiling to the satisfaction of Wicklow County Council, the Waste Management
Section would be in a position to lift Section 55 Notice 0312021. A copy of this
correspondence is enclosed with this application for reference.

The works now proposed comprise the placement and spreading of clean topsoil to a
maximum depth of 300mm over an area of approximately 1.58 hectares (3.9 acres),
followed by grading and reinstatement of the lands. The extent of the proposed works
is shown on the accompanying Site Layout Plan.



The purpose of the proposed works is to complete the topsoiling and reinstatement of
the lands following the remediation works previously undertaken. No material other
than clean topsoil is proposed as part of the works which are the subject of this Section
5 referral.

Accordingly, the declaration sought from Wicklow County Council is:

Whether the placement and spreading of clean topsoil to a maximum depth of
300mm over an area of approximately 1.58 hectares (3.9 acres) at Ballinabarny,
Redcrosg Co. Wicklow, for the purpose of completing the topsoiling and
reinstatement of the lands, constitutes development and, if so, whether such
works constitute exempted developmentwithin the meaning of the Planning and
Development Act 2000, as amended, and the Planning and Development
Regulations 2001, as amended.

The application is accompanied by the relevant site location and layout drawings
identifying the extent of the proposed works, together with a copy of Wicklow County
Council's correspondence concerning the remaining topsoiling works.

We respectfully request that Wicklow County Council issue a declaration pursuant to
Section 5 in respect of the above works.

Yours faithfully,

Colin Donnelly
Elevated Surveys Ltd.

Agent on behalf of the Applicant
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Wicklow County Council
County Buildings

Wicklow
Co Wicklow

Telephone 0404 20148
Fax 0404 69462

Office Use Onlv

APPLICATION FORM FOR A
DECLARATION IN ACCORDANCE WITH SECTION 5 OF TIIE PLANNING &

DEVELOPMENT ACTS 2000(AS AMENDED) AS TO WHAT IS OR IS NOT
DEVELOPMENT OR IS OR IS NOT EXEMPTED DEVELOPMENT

1. Applicant Details

(a) Name of applicant: Demosev Ouarries LTD
Address of applicant: Ballinabarnv North. Ballinabarnev. Co. Wicklow. A67

x027

Note Phone number and email to be filled in on separate page.

2. Aeents Details (Where Applicable)

(b) Name of Agent (where applicable) Elevated Survevs LTD.

Address ofAgent: Elevated Survevs. Unit 14. Scurlockstown Business Park. Co.
Meath C15H008

Note Phone number and email to be filled in on separate page.

(.,)*\

Gr^
ry

WICKLOW COU NTY CCiJNCIL

5 auo mis

PLANNING DEPI.

A tt-"f-'^ 3

Bpila- -5#



ii.

1lt.

3. Declaration Details

Location of Development subject of Declaration: Ballinabarney North. Redcross.
Co.WickIow

Are you the owner and/or occupier of these lands at the location under i. above?
Yes

If 'No' to ii above, please supply the Name and Address of the Owner, and or
occupier

Section 5 of the Planning and Development Act provides that: If any question
arises as to what, in any particular case, is or is not development and is or is not
exempted development, within the meaning of this act, any person may, an payment
of the prescribed fee, request in writing from the relevant planning authority a
declaration on that question. You should therefore set out the query for which you
seek the Section 5 Declaration:

lV'hether the placement and spreading of clean topsoil to a maximum depth of
300mm over an area of approximately 1.58 hectares (3.9 acres) at Ballinabarny,
Redcross, Co. Wicklow, for the parpose of completing the topsoiling and
reinstatement of the lands, constitutes development and, if so, whether such
works constitute exempted development within the meaning of the Planning and
Development Act 2000, as amended, ancl the Planning and Development
Regulations 2001, as amended.

Additional details may be submitted by way of separate submission.

Indication of the Sections of the Planning and Development Act or Planning
Regulations you consider relevant to the Declaration:

Section 5 of the Plannine and Development Act 2000 hs amended\ and Articles
6, I and 9 of the Plannins and Development Resulations 2001 (as amendedl.
insofar as thev relate to exempted development and land reclamstion works.

lv.



vl.

vl1.

Does the Declaration relate to a Protected Structure or is it within the curtilage of a
Protected Structure ( or proposed protected structure) ?: NO

List of Plans, Drawings submitted with this Declaration Application Site
Location Maps and Site Layout Plan

viii. Fee of € 80 Attached ?

Signed Dated

Additional Notes :

As a guide the minimum information requirements for the most corlmon fypes of
referrals under Section 5 are listedbelow :

A. Extension to dwelling - Class 1 Part 1 of Schedule 2

o Site Location Map

o Floor area of structure in question - whether proposed or existing.

o Flor area of all relevant structures e.g. previous extensions.

. Floor plans and elevations of relevant structures.

. Site Layout Plan showing distance to boundaries, rear garden area, adjoining
dwellings/structures etc.

B. Land Reclamation -

The provisions of Article 8 of the Planning and Development Regulations 2001 (as
amended) now applies to land reclamation, other than works to wetlands which are still
governed by Schedule 2,Part 3, Class 1 I . Note in addition to confirmation of
exemption status under the Planning and Development Act 2000( as amended) there is a
certification process with respect to land reclamation works as set out under the
European Communities ( Environmental Impact Assessment) (Agriculture) Regulations
2011 S.I. 456 of 2011. You should therefore seek advice from the Department of
Agriculture, Fisheries and Food.

.20t08t2026



Any Section 5 Declaration should include a location map delineating the location of and
exact area of lands to be reclaimed, and an indication of the character of the land.

C. Farm Structures - Class 6 -Class 10 Part 3 of Schedule 2.

o Site layout plan showing location of structure and any adjoining farm structures
and any dwellings within 100m of the farm structure.

o Gross floor area of the farm structure

. Floor plan and elevational details of Farm Structure and Full details of the gross
floor area of the proposed structure.

o Details of gross floor area of strucfures of similar type within the same farmyard
complex or within lOOmetres of that complex.
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Mr Vincent Cousins, C/O Mr Maurice Cousins

21't February 2024

Waste Management Act tg96
Section 55 Notice 03/2021- waste at Ballinabarney, Redcross, co. wicklow

A Chara,

-Letter dated 21't October 2024 and the subsequent meeting held on 21$ February zozs lnWicklow
County Buildings refers.

Maurice Cousins, Michael Kelly (friend of Maurice Cousins)
,Theresa O'Brien, Mary Cahlll, Tom Byrne, Wtcklow County Council.

I wish to conflrm that desplte no written records, Wicklow County Council accepts the clalms of
Maurice cousins that an official of Wicklow county Council, verbally stated that the remediation
work carrled but on the unauthorised site at Balllnabarney. Co. Wicklow, prior to May 2024, were
completed to his satisfaction and the only remaining works to be canied out would be to topsoil the
site.

As a result, it was agreed at the meetlng of the 21" February ?025 that following the completion of
the top soiling of the slte, to the satisfaction of Wicklow county Council, the Waste Management
Sectlon would be ln a position to lift the sectlon 55 Notice ol/zoz].. The extent of the area to be top
soiled should be agreed with Tom Byrne, Wicklow County Councif ln advance of work eomrnencing.

A decision as to which party will carry out the top soiling to be agreed between Maurice Cousins and
the current ownet,

Mise, le meas,

Theresa O'Brien

T/Director of Service

Climate Envlronment Recreation and Amenity
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